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ABSTRACT

Medical Care-related Infection and

Safety Care Obligation of Medical Institutions

Gyeongmoon Noh
Depart of Public Health Law and Ethics
The Graduate school of Public Health

Yonsei University, Seoul, Korea

(Directed by Professor So-yoon Kim, M.D., Ph.D.)

Medical care-related infection causes damage to life, body, or property of
people concerned in medical care sector as a risk factor of entire potential
benefits. In addition to achieving the correct purpose of medical care, it
can cause many situations which no one wanted before, leading to medical
dispute. Safety care obligation(Fiirsorgepflicht) is special bondage. It is a kind
of protective obligation(Schutzpflichten) which says the parties concerned
should not damage others’ potential benefits. On the principles of good
faith for medical organization to protect patients’ body, life, property, etc.
risk removal not to cause any medical care-related infection can be
considered as completing obligation. Safety care obligation empathizes its
existence and necessity of its implementation by different infections like

Corona 19 virus, etc.
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Safety care obligation doesn’t have any ground relevant to actual laws.
However, considering the judicial precedents, obligation is recognized. The
obligation preventing potential infection to patients is provided specifically
to medical organization through medical law regulations, etc. Liabilities
caused by medical law violation can try competitive configuration when all
component conditions of both contract liability and illegal behavior liability
got acquired. However, the real benefits that the patients can get
identifying safety care obligation as contract liability are as follows. First,
identifying obligation and effect of violating it. Second, when risks are
predicted in advance, claim to act proper measures, medical contact
cancelation or lift, medical service cost reduction, etc. can be requested
based on professional medical knowledge. Damages caused by medical
care-related infection requires understanding of professional medical
knowledge. In particular, virus infection is not noticeable. From commo
people’s perspective of patients, claiming and proving medical agency'’s
obligation violation seem nearly impossible. Distributing fair and valid
damage can get frustrated. However, if patients consider safety care
obligation offense in terms of medical care-related infection situations, such
limitation is likely to get relieved. It is because medical
knowledge—concerning main performance obligation, subsidiary obligation
but safety care obligation can get identified from common perspective in
relation to wvisitor control, duty command, facility control, etc. and also
obligation offense standards can be found in medical law or its

enforcement rule, etc. claiming and verification are relatively easy. From
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such perspective, claiming and verification can be said they are
corresponding to verification requirement-relieved legal principle, so—called

"The Law of Common Sense’.

However, even if medical organization gets recognized for its general
safety care obligation, it will not be seen fair enough to bear all the
responsibilities caused by offense. Infection may get triggered by droplets
or aerosols. Under extraordinary circumstances such as pandemic, infection
may occur irresistibly. It is likely that the patients may have habitus
vulnerable to infection or their history disease restarted. Damage can get
magnified. Under specific situations, liabilities of medical organization can

be limited or exempt.

Key Words: medical care-related infection, safety care obligation, protection

obligation, Corona 19 virus, illegal behavior liability, contract liability
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