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21d " (Union of the Physically Impaired Against Segregation; UPIAS)S &

o

HQl Al AR Aol Eo] & v, Fof= AAZAY = Edd
doz Qe H= A oty AZF A Er] wjZel Aot "vkal FE

C 5, Aol A Qe A1 Aoy Eekdo] opd ARE ] 2ol 9
A A7 Aom Bkt old Jige] WEe Fe deH o5y =
@ (medical model)oll Al A}3] 4 43l 2 & (disability model of society) &= 3}
ofshi= o] &4 w7 ol wHAtt.

1980 AIAI A7 -(WHO)= o2t 45 4% adsis = FofewF

o

(international classification of impairment, disabilities, and handicaps
ICIDH)E Aetstd A Aelel /dS 21 A4l (physical impairment)63), &=

A+ (disability )69, &2 (handicap)6® ] 37FA & E57F3F ).

63) World Health Organization. "International classification of impairments, disabilities,
and handicaps: a manual of classification relating to the consequences of disease,
published in accordance with resolution WHA29. 35 of the Twenty-ninth World
Health Assembly, May 1976." (1980).
http://apps.who.int/iris/bitstream/10665/41003/1/9241541261 _eng.pdf,  (2017.10.10.
SH)

Definition : An impairment is any loss or abnormality of psychological, or
anatomical structure or function

Characteristics Impairment is characterized by losses or abnormalities that may
be temporary or permanent, and that include the existence or occurrence of
an anomaly, defect, or loss in a limb, organ, tissue, or other structure of the
body, including the systems of mental function. Impairment. represents
exteriorization of a pathological state, and in principle it reflects disturbances
at the level of the organ.

64) Definition : a disability is any restriction or lack (resulting from an impairment)
of ability to perform an activity in the manner or within the range considered
normal for a human being

Characteristics : DisabiJity is characterized by excesses or deficiencies of
customarily expected activity performance and behaviour, and these may be
temporary or permanent, reversible or irreversible, and progressive or
regressive. Disabilities may arise as a direct consequence of impairment or as
a response by the individual, particularly psychologically, to a physical,
sensory, or other impairment. Disability represents objectification of an
impairment, and as such it reflects disturbances at the level of the person

65) Definition : a handicap is a disadvantage for a given individual) resulting from an
impairment or a disability, that limits or prevents the fulfilment of a role that

26



A %ol (physical impairment)gt s F-3H4 ) A e A4 7w
(function) X+ FZ(structure)®] ©]/S w3ty = o], A A FHF

of Zgaglel Fel7t sl B4

X
>
>
o
=2
I
:?l:a'
>{\l
rlr
2
A
o
o
e
ok
v
olr
Y
o

g5 adolel @k vhA o 2 Bl (handicap)d AA G} 59
A wEel AbsRel (bR R ) AREAY HaEE Ae 2

Aol = A7) A2tE 7Eo® @ 715 A Ee oldg vt

o
W
>

Y AL oe AT B AR S NS VlEeRE @ o JhRle]
7t oS et aga EYE IUEC] B ASE VFeR &
MQle]l WA &= A AE At F SAH 9L A3 A FE] FolE L
& AT AARAT T, v=e] Y], n A EAAE ] AA
SEAANY Ao 7|EH o7 ICIDHY /HdS w21 ok

gg_

A g BERAAE o5k, AE s A=

Jz
iy,
o
1o
N
MN
=)
o1
o
H
)
of
-

sttt 2y YA (handicap)e] 710l YUY W Ystry IAHow
= 71 H A5 1990w 2 w=rel st sl ef W m A 2o 5l

is normal (depending on age, sex, and social and cultural factors) for that
individual

Characteristics : Handicap is concerned with the value attached to an individual's
situation or experience when it departs from the norm. It is characterized by
a discordance between the individual's performance or status and the
expectations of the individual himself or of the particular group of which he is
a member. Handicap thus represents socialization of an impairment or
disability, and as such it reflects the consequences for the individual- cultural
social, economic, and environmental - that stem from the presence of
impairment and disability
Disadvantage arises from failure or inability to conform to the expectations or
norms of the individual's universe. Handicap thus occurs when there is
interference with the ability to sustain what might be designated as "survival
roles”

66) tigtolste](5 62). 26.
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T27b A7) (handicap) ol & o5 AMESEA] @71E AAst AR tE A
fEFZ stk Wk ol 1990 o] F Aol thd shdel wWaks)
AoWA olg] A 20E 7 AlEY] e BPES xFsa YA
Feta dvkal ddste] B =oE A 6D 2001d 5€ o] WHOK A 2.z 7]

= M2 Foldel oA 7] 5ol A 75 7 (International Classification of
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5) 1] =oAL 3] (American Medical Association)®] Z}FA] 7F #4137
Daubert &2 o] njxolAlg sl = AE7F Foo HAEAS o83 AJH
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Rule 702. Testlmony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if:
(a) the expert's scientific, technical, or other specialized knowledge will help the trier
of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data:
(c) the testimony is the product of reliable principles and methods: and
(d) the expert has reliably applied the principles and methods to the facts of the
case.
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138) IS (F 136), 26.
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ABSTRACT

Empirical study of medical expert witness system in South Korea

Shin, Kang Wook
Dept. of Medical Law and Ethics
The Graduate School

Yonsei University

Evaluation of a person’s past medical records and physical examination by
an expert witness can serve as a core and basic means of evidence when
judging the existence and the scope of liability for punitive damages in
court cases. The aim of this study is to find improvement measures for
expert witnesses in South Korea by understanding the existing expert
witness system and identifying its problems. Our study had a total of 12
participants (including nine expert witnesses), and data were collected
through one-on-one in-depth interviews. The collected data were analyzed

according to the content analysis procedure.

In this study, we found that local expert witnesses were experiencing the
following problems: prolonged reply, cheap costs, accuracy, and systematic

1ssues.

The first problem is the prolonged reply by expert witnesses. Physicians
tend to believe that serving as an expert witness does not provide any
benefits for the promotion, evaluation, or management of their careers, so
doctors often involuntarily serve as expert witnesses at the request of the

hospital or advising professors. Also, since serving as expert witness is not
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considered part of their main job as doctors, the task often gets delayed
whenever these doctors are busy with other tasks such as diagnosis,
research, academic works, manuscript writing. Furthermore, it requires a lot
of manpower to process the amount of mails received by the administrative
department in charge of handling records; in addition, it takes a long time

to receive and reply to entrustment documents.

The second problem is the cheap costs given to expert witnesses. Since
expert witnesses are doctors with busy schedules, it is difficult for them to
set aside time that is solely dedicated to expert witness duties; in fact,
these doctors barely have the time to fill out their evaluation report.
Despite such hardship and the professional competence required for the job,
the fees given to expert witnesses are considerably low, especially when
compared to those for other professions such as lawyers. Furthermore,
courts often ask for detailed reports from expert witnesses for fact
verification. This has created a major psychological burden for expert
witnesses, some of whom have said they are angered by such request.
Under the current system, there is no limit to how many times the court
can issue such inquiries for facts, with no proper compensation given to
assigned physicians. Therefore, expert witnesses have been calling for ways

to improve related costs and handle fact inquiries.

The third problem is the accuracy of expert witness reports. As trained
medical experts who are responsible for providing clinical judgment, expert
witnesses must put in great efforts to ensure objectivity and fairness
between patients and their doctors. Expert witnesses have also noticed a big
difference between the natures of medicine and medical assessment. Since
medicine is so complex, it cannot be explained by a single factor; on the
other hand, expert witnesses are asked to find a specific answer through

record assessment. These doctors also feel overwhelmed by patients
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demanding simple black-and-white answers, as poor results do not
necessarily reflect poor progress. In medical record assessment, expert
witnesses must make judgments regarding the current situation based on
retrospective review of patients’ medical records. If the records do not have
enough information, experts have no choice but to make assumptions, as
they are unable to reach accurate conclusions. For physical examination, it
is difficult to make accurate assessments if patients exaggerate their
conditions or fail to cooperate during their short visit to the outpatient
clinic. Also, if the patient is in a difficult state for testing, physicians will
have to rely on assumptions. In addition, record assessment can vary
according to individual differences among expert witnesses, such as their
experience and educational background, their understanding of facts and
judgment of each situation, as well as their expertise and medical
preferences. Since treating a patient is different from performing medical
assessment, physicians have recognized the need for separate training as
expert witnesses. Doctors have also called for expert witness guidelines,

and said textbooks would be the biggest part of such guidelines.

The fourth problem is the systematic issues for expert witnesses. Local
courts require expert witnesses to use the McBride table, which does not
reflect the current job market, and this presents a lot of difficulty for the
assigned experts to estimate the amount of damage related to worker’s
compensation cases. In addition, courts often send out requests for medical
assessment without considering the amount of workload that each doctor
can handle, so many cases end up being rejected. Such requests can also
be rejected if the case does not match the field of expertise of the
assigned doctor. In the end, these limitations inevitably present
disadvantages for the litigants. Also, there is no system that protects expert
witnesses from those who are dissatisfied with the assessment results.
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After analyzing the above-mentioned problems, we would like to suggest
the following improvement measures for expert witnesses. Firstly, in order
to shorten the response time by the assigned physicians, the court order
should state a specific deadline by which the expert witnesses are to reply.
In addition, doctors with plenty of experience, such as retired professors,
should be appointed as expert witnesses. Also, additional career benefits
should be provided to physicians who serve as expert witnesses. Secondly,
regarding the costs given to experts, the actual fees to perform medical
assessment must be realized, and inquiries asking for in-depth evaluation
should be subject to additional fees. Thirdly, to improve accuracy of
expert’s reports, new measures should be introduced to help perform
multiple assessments. In addition, record assessment of all cases related to
medical malpractice should be handled by the Korea Medical Dispute
Mediation & Arbitration Agency. Other means to improve accuracy include
specialized training for expert witnesses, new standardized method for
estimating the damage related to worker compensation cases, as well as
specific guidelines for expert witnesses. Lastly, in regards to systematic
issues, a special organization should be established to serve as the control
tower for expert witnesses, in addition to developing a portal for managing
assessment. Moreover, strong punishment should be given to those who

threaten expert witnesses.

Keywords: Expert witness, medical assessment, problems of expert witness

system, improvement measures for expert witnesses
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