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Abstract

A Study on Feasibility of Pharmaceutical Rebate Dual
Punishment; forcus on the Allegations for constitutionality

Criminal punishment and administrative measure has been changing to more
stringent sanctions in order to ensure its effectiveness. Through the disclosed
cases, nearly two years after the dual punishment has been implemented,
illegal pharmaceutical rebate has been still prevalent. Thus, feasibility study

on dual punishment is needed.

Sanctions for pharmaceutical rebates are slightly different for each country
though, there has been an agreement on the bad influence of the rebates on
drug industry, medical profession and on the nations overall. Pharmaceutical
rebates can be prevented by strict punishment and self-regulation as seen in

Japan's cases.

Self-regulations and punishment on pharmaceutical rebates so far has not
brought practical effect in preventing the rebates; therefore, it is reasonable
to build more stringent punishment. Furthermore, an institutional supplement
such as dual punishment can be expected to support the management of

self-regulation in pharmaceutical industry.

Legal and institutional feasibility of dual punishment is dealt mainly in the
Constitutional court. Allegations for constitutionality has been reviewed based
on the principle of certainty, the principle of ban on comprehensive
authorization, the principle of the proportion, the right to equality, and the
systematic legitimacy, however, it is hard to deny the feasibility of dual

punishment system.

In administrative and criminal litigations, the issue is whether the receipt of

rebates is the one prohibited by the medical laws.

_69_



In order to prevent illegal pharmaceutical rebates, disclosing all the details
of contracts between pharmaceutical companies and medical providers to the

public as the Sunshine Act of United States and E-Japan of Japan do.

Key words: rebate, dual punishment, medical law, constitutionality
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