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Abstract

A Constitutional Consideration of Regulation by the Medical Service Act

Kim, Hong kwan
Department of Public Health Law & Ethics
Graduate School of Public Health

Yonsei University

( Directed by Prof. Kyung-Hwan, Lee, Ph.D)

The purpose of this dissertation is to consider whether the
fundamental rights of medical persons is rationally realized in the Medical
Service Act and present relevant issues through examination of the regulatory
provisions concerning medical persons and medical institutions in the Medical
Service Act based on the constitutional fundamental rights. In a situation in
which all medical institutions are designated as medical care institutions and
incorporated in the public law system, the contents of examination and
treatment as well as the fundamental rights of medical persons are bound to
be restricted. Furthermore, the fundamental rights of medical persons are
often considered as values that can be restricted for the interests of the public
and are easily infringed upon. Examining whether restriction of such
fundamental rights is reasonable and rational, or whether there is excessive
regulation of fundamental rights and subjects of private economy and finding
problems thereof will be the precondition to solving the issue of conflict and
mistrust between the government and the medical community when dealing

with medical policies.
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The second chapter of the dissertation classifies regulation by the
Medical Service Act into the following categories and considers issues
thereof: regulation of the qualification of medical persons; regulation of
medical treatment; and regulation of the establishment and operation of
medical institutions. Chapter 3 considers the rationality of provisions dealt
with in Chapter 2 by focusing on the constitutional fundamental rights.

Issues can be raised with the following Articles of the Medical Service
Act that regulate the qualification of medical persons: Article 8 (Causes for
Disqualification); Article 52 (Cancellation of License); and Article 53
(Suspension of Qualification). Qualification as a medical person is granted to "a
person who has theoretical background about the human body, has been
systematically educated about reverence for the human body and life, and has
undergone verification of the State;" this is regulated to maintain public order
as well as to promote public welfare. Causes for disqualification as a medical
person is an issue of determining one's suitability to execute one's duties as a
medical person, and they must be prescribed with consideration of such things
as the medical person's professional characteristics, legal status and the

demanded ethical view.

One article that regulates medical treatment, Article 16 (Prohibition of
Refusal to Give Medical Examination and Treatment) of the Medical Service
Act, alters the legal relationship of medical persons and patients prescribed in
private law. The author concludes that, in the absence of an appropriate
compensation system, refusal to give medical examination and treatment on
the grounds of delinquency in payment for such treatment cannot be viewed as
a violation of the duty not to refuse to give medical examination and
treatment. This Article infringes on the freedom to contract, derived from the

right to pursue happiness as prescribed by Article 10 of the Constitution, and
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the freedom of individuals in economic affairs, prescribed by Article 119
Paragraph 1 of the Constitution. Article 19-2 (Prohibition on Embryonic Sex
Determination) of the Medical Service Act restricts the right to knowledge of
the pregnant woman and family. In addition, abortion due to early sex
determination is not a common custom, and provisions on abortion are
essentially considered to have become dead letters. Therefore, this Article,
which prohibits distinguishing the sex of an embryo, has lost its legislative
purpose of preventing abortion by prohibiting sex determination. Furthermore,
taking into consideration the changes in the times that have brought about
family planning according to the ability and condition of individuals, prohibition
of sex determination on the grounds of abortion violates the principle against
excessive restriction. The author concludes that the existing law that
prescribes the act of sex determination itself as a cause to cancel a license
ought to be examined as a provision that infringes on the freedom of
occupation.

Article 30 (Restriction of Establishment), Article 46 (Prohibition of
Exaggerated Advertisement), Article 47 (Prohibition of Medical Advertisement
for Non—-Academic Purposes), and Article 48 (Order to Resume Services) of
the Medical Service Act regulate the establishment and operation of medical
institutions. These provisions are fundamentally based on the purpose of: a)
preventing the commercialization of medicine by the State's intervention
through executive regulation of the market defective characteristic of medical
services that arise from the asymmetry of information; and b) securing
occupational ethics and equity in medicine. These provisions limit the freedom
of operation, which is included in the freedom to exercise one's occupation in
medical institutions; freedom of individuals in economic affairs as prescribed
by Article 119 Paragraph 1 of the Constitution; and the freedom of speech.

However, regulations concerning restriction of establishment and medical
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advertisement are expected to change, as the medical market is opening, and
business corporations and medical advertisement are accordingly permitted to
strengthen international competitiveness of medical services and develop it
into a medical industry. Regulations concerning operation of medical
institutions are also expected to be relaxed, as they are forced to confront the
external changes and changes in the times. The basis and cause for guidance
and order in Article 48 of the Medical Service Act is abstract and unclear. In
other words, that its basis of regulation is the arbitrary judgment of the one
who performs the action of guidance and order is open to question with regard
to unconstitutionality. The provision that prohibits collective action of
individual business persons, such as collective suspension or discontinuation
of medical services, is not based on the Constitution, and in accordance with
regulations of national public officials, restricts rights with regard to the social
status of being a medical person. This infringes upon: the general right to
freedom of action derived from the right of equality and the right to pursue
happiness as prescribed in the Constitution; freedom of occupation as
prescribed by Article 15 of the Constitution; freedom of collective action,
which is the specific contents of the freedom of assembly and association of
Article 21 of the Constitution; right of property in Article 23 of the
Constitution; and freedom of individuals in economic affairs, prescribed in
Article 119 Paragraph 1 of the Constitution. Accordingly, the author concludes

that examination thereof is necessary.

Keywords: fundamental rights of medical persons; regulation by the

Medical Service Act; restriction of fundamental rights
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